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THE AMERICAN LAW OF IMPEACHMENT. 

BY HANNIS TAYLOR, LL.D. (ED1N. AND DUB.), AUTHOB OF " THE 
ORIGIN AND GROWTH OF THE ENGLISH CONSTITU- 
TION," ETC., ETC. 



On May 11th, 1787, Warren Hastings was impeached at the 
bar of the House of Lords, and on the 14th of the same month 
the Federal Convention met at Philadelphia to frame the Consti- 
tution of the United States. Before that historic trial, with its 
pageantry, its pathos, its eloquence, its failure and disappoint- 
ment, drew to a close, the English people resolved that the ancient 
and cumbrous weapon of constitutional warfare known as "im- 
peachment" was no longer adapted to the wants of a modern 
and progressive society. From that time, excepting the trial of 
Lord Melville in 1805, Parliamentary impeachment ceased to be 
a living and working organ of the English constitution. But, 
before this ancient method of trial thus passed into desuetude in 
the land of its birth, it was embodied, in a modified form, first, 
in the several State constitutions, and, finally, in the Constitu- 
tion of the United States. And so, at rare intervals, this ghost of 
the past stalks upon the shores of the New World as a spirit exor- 
cised from the Old. As the entire body of American impeach- 
ment law was transplanted, in a modified form, from the Parlia- 
mentary law of England, the question which arises upon the 
threshold of every case is this: Do the acts charged constitute 
impeachable offences, as defined in that law a century ago? The 
practical difficulty which stands in the way of a clear and definite 
answer to that question grows out of the fact that American con- 
stitutions, State and Federal, fail to define what are generally 
known as impeachable " high crimes and misdemeanors." As that 
formula was well understood by constitutional lawyers on both 
sides of the Atlantic at the time of the severance from the 



THE AMERICAN LAW OF IMPEACHMENT. 503 

Mother Country, it was taken for granted that an examination 
of the English precedents would always solve doubts that might 
subsequently arise. No matter how unsatisfactory that process 
may be, it is the only one which has ever been considered available 
for purposes of interpretation ; it is the only key to the meaning 
of that all-important clause contained in Article II, section 4, of 
the Federal Constitution, which provides that "the President, 
Vice-President, and all civil officers of the United States, shall 
be removed from office on impeachment for, and conviction of, 
treason, bribery, or other high crimes and misdemeanors." 

In order to obtain a starting-point, it is necessary to draw a 
brief outline of the growth of the English Parliamentary law of 
impeachment from its inception, in the fiftieth year of the reign 
of Edward III (1376), down to the making of our first State 
constitutions in 1776. The history of that growth, of just four 
hundred years, is divisible into two epochs, easily distinguishable 
from each other. Not until early in the reign of Edward III 
was Parliament definitely and finally divided into two Houses 
that deliberated apart; not until near the close of that reign did 
the Commons, as the grand jury of the whole realm, attempt to 
present persons accused of grave offences against the State to the 
Lords for trial. The proceedings which took place in the Good 
Parliament against the Lords Latimer and Neville, in 1376, are 
regarded by the constitutional historians as the earliest instances 
of a trial by the Lords upon a definite accusation made by the 
Commons. The new institution thus established was occasionally 
employed during the reigns of Eichard II, Henry IV, Henry 
V, and Henry VI. In the reign last named, Lord Stanley was 
impeached in 1459 for not sending his troops to the battle of 
Blore Heath. That trial terminates the first epoch in the history 
of the law of impeachment in England. It was not again em- 
ployed during the period that divides 1459 from 1621, an in- 
terval of one hundred and sixty-two years. The primary cause 
for the suspension is to be found in the fact that, during that in- 
terval, the decline in the prestige and influence of Parliament 
was such that the directing power in the State passed to the 
King in Council, the judicial aspect of which was known as the 
Star Chamber. There it was that the great State trials took place 
during the reign of Edward IV, and during the following reigns 
of the princes of the house of Tudor. Such impeachment trials 
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as did take place during the first or formative epoch are not as 
distinctly defined as those that occurred during the later period. 

With the revival of the powers of Parliament, in the reign of 
James I, the modern history of the English law of impeachment 
really begins. The first case to occur during the second or modern 
epoch was that of Sir Giles Mompesson in 1621, the last that of 
Lord Melville in 1805. Including the first and last, the total is 
fifty-four. An examination of that list reveals the fact that 
many of the cases involved private individuals, it having always 
been the law of England that all subjects, as well out of office as 
in office, might be thus accused and tried. As that branch of the 
law of impeachment which authorized the accusation of indi- 
viduals out of office was never reproduced in this country, cases 
of that class may be dismissed from consideration. By far the 
greater number of the remaining cases are what are known as 
" political impeachments," whereby one party in the State would 
attempt to crush its adversaries in office by impeaching them for 
high treason, which generally involved commitment to the Tower. 
As illustrations, reference may be made to the case of Portland, 
Halifax, and Somers, three Whig peers impeached of high treason 
by a Tory House of Commons for their share in promoting the 
Spanish Partition Treaties in 1700; and to that of Oxford, 
Bolingbroke, and Ormond, Tory ministers impeached by the 
triumphant Whigs in the Commons for their share in negotiating 
the Peace of Utrecht in 1713. Only to these political impeach- 
ment cases can we look for a definition of the term " high crimes 
and misdemeanors," when an accusation is directed by the House 
of Eepresentatives against the President, Vice-President or any 
other civil officer of the United States, whose office is not judicial. 
How vague and unsatisfactory such precedents are when applied 
to the widely divergent conditions of our national life, the mo- 
mentous trial of Andrew Johnson fully disclosed. 

The cases in which English judges have been impeached for 
high crimes and misdemeanors in office constitute a class apart; 
first, because the tenure by which the judges hold is peculiar; 
second, because, in addition to impeachment, there is another 
and more summary method provided for their removal. The 
earliest of the accusations directed against English judges were 
for the crime of bribery, the crime for which Sir William Thorpe 
was impeached in 1351, Chancellor Michael de la Pole in 1384, 
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Lord Bacon in 1621, and Lord Macclesfield in 1725. Leaving out 
of view these cases for bribery, pure and simple, but two judicial 
impeachments remain in the entire history of the English people. 
Only in those two cases have the Commons impeached and the 
Lords tried English judges upon charges of judicial misconduct 
in office other than bribery. When, in 1635, the ship-money writs, 
extended by Charles I to the inland countries, were resisted, 
the judges gave answers in favor of the prerogative. When, in 
the next year, another set of ship writs was issued, Hampden 
made a test case by refusing to pay the assessment on his lands 
at Great Missenden, and the issue thus raised was argued in No- 
vember and December, 1637, before a full Bench. The conten- 
tion made in favor of the Crown was sustained by seven of the 
Judges, with Pinch, Chief Justice of the Common Pleas, and 
Berkley, one of the Judges of the King's Bench, in the lead. 
When the day of reckoning came, Finch fled to Holland, and the 
remaining six were impeached by the Commons for their judg- 
ments rendered in favor of the royal contention. As Berkley's 
opinion in favor of the legality of ship-money was the most em- 
phatic, he was made the special object of attack in articles which 
charged, among other things, " that he, the said Bobert Berkley, 
then being one of the Justices of the King's Bench, and having 
taken an oath for the due administration of justice, according to 
the laws and statutes of the realm, to His Majesty's liege people, 
on or about the last of December subscribed an opinion;" "that 
he, the said Sir Bobert Berkley, being one of the Justices of the 
said court of King's Bench, and sitting in said court, deferred 
to grant a prohibition," etc. In the reign of Charles II, Sir 
William Scroggs, Chief Justice of the King's Bench, was im- 
peached of high crimes and misdemeanors, in articles which 
charged that he "hath traitorously and wickedly endeavored to 
subvert the fundamental laws, and the established religion and 
government of his Kingdom of England ; and, instead thereof, to 
introduce Popery and arbitrary and tyrannical government against 
law, which he has declared by divers traitorous and wicked words, 
opinions, judgments, practices, and actions." Chief among the 
special charges is the following: "That he, in pursuance of his 
said traitorous purposes, did, together with the rest of the 
Justices of the said court, several days before the end of said 
term, in an arbitrary manner, discharge the grand jury which 
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then served for the hundred of Oswaldston, in the' county of 
Middlesex, before they had made their presentments." It thus 
appears that the House of Commons, in applying the term " high 
crimes and misdemeanors" to the conduct of English judges, 
only included in that category such acts as a judge performs 
■while sitting upon the bench, administering the laws of the realm, 
either between private persons or between the Crown and the 
subject. Excepting bribery, there is no case in the Parliamentary 
law of England which gives color to the idea that the personal 
misconduct of a judge, in matters outside of his administration 
of the law in a court of justice, was ever considered or charged to 
constitute an impeachable high crime and misdemeanor. 

When the question is asked, by what means the personal miscon- 
duct of an English judge, not amounting to a high crime and mis- 
demeanor, is punished, the answer is easy. Prior to the passage 
in 1701 of the famous Act of Settlement, neither the tenure nor 
the compensation of English judges rested upon a firm or definite 
foundation. Hallam tells us that "it had been the practice of 
the Stuarts, especially in the last years of their dynasty, to dis- 
miss judges, without seeking any other pretence, who showed any 
disposition to thwart Government in political prosecutions." As 
the hasty and imperfect Bill of Eights had failed to provide a 
remedy for that condition of things, it became necessary for the 
authors of the Act of Settlement to provide that English judges 
should hold office during good behavior (" quamdiu se bene ges- 
serint "), and that they should receive ascertained and established 
salaries. But it was not forgotten that the remedy by impeach- 
ment extended only to high crimes and misdemeanors, which 
did not embrace personal misconduct. Therefore, a method of 
removal was provided by address, which was intended to embrace 
all misconduct not included in the term " high crimes and mis- 
demeanors." In the light of that statement, it will be easier to 
understand the full purport of that section of the Act of Settle- 
ment which provides " that, after the said limitations shall take 
effect as aforesaid, judges' commissions be made quamdiu se bene 
gesserint and their salaries ascertained and established; but upon 
the address of both Houses of Parliament, it may be lawful to 
remove them." Thus, for seventy-five years prior to the severance 
of the political tie which bound the English colonies in America 
to the parent state, the twofold method for the removal of Eng- 
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lish- judges was clearly defined and perfectly understood on both 
sides of the Atlantic. That twofold method embraced (1) the re- 
moval by impeachment for all acts constituting " high crimes and 
misdemeanors," a term then clearly defined in English Parlia- 
mentary law; (2) the removal by address for all lesser acts of 
personal misconduct not embraced in that term. That such was 
the general and accepted view, on this side of the Atlantic in 
1776, of the English Parliamentary law of impeachment and ad- 
dress, can be put beyond all question by reference to the several 
State constitutions in which that law reappeared. For instance, 
the constitution of Pennsylvania of 1776, Article V, section 2, 
provides that "judges of the Supreme Court, and of the several 
courts of Common Pleas, shall hold their offices during good be- 
havior. But for any reasonable cause, which shall not be suffi- 
cient ground for impeachment, the Governor may remove any of 
them, on the address of two-thirds of each branch of the legisla- 
ture." The constitution of Delaware of 1792, Article VI, sec- 
tion 2, provides that " the chancellor and the judges of the Su- 
preme Court of Common Pleas shall hold their office during good 
behavior; but for any reasonable cause, which shall not be suffi- 
cient ground for impeachment, the Governor may, in his dis- 
cretion, remove any of them, on the address of two-thirds of all 
the members of each branch of the legislature." The constitution 
of South Carolina of 1868, Article VII, section 4, provides that, 
" for any willful neglect of duty or other reasonable cause, which 
shall not be sufficient ground of impeachment, the Governor shall 
remove any executive or judicial officer, on the address of two- 
thirds of each house of the General Assembly." Here are ex- 
plicit and dogmatic statements of the settled rule of English Par- 
liamentary law that judges may be removed, by impeachment, 
for those grave acts of judicial misconduct generally known as 
impeachable "high crimes and misdemeanors," and, by address, 
for all lesser offences of personal misconduct. As that distinction 
was so well understood at the time, many of the State constitu- 
tions simply presupposed it, without stating it in express terms. 
This dual system for the removal of State judges, thus derived 
from the English constitution, had been in operation in the 
States for years prior to the meeting of the Federal Convention 
at Philadelphia in 1787. As a general rule, the framers looked 
to that source for light when the adoption of a principle of Eng- 
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lish constitutional law was concerned. The questions that con- 
stantly arose were: In what form has such a principle reap- 
peared in the several States? Are its operation and effect satis- 
factory therein? Such examples were sometimes taken not as 
guides, but as warnings. It did not always follow that a principle 
adapted to the wants of a single State was to be engrafted, with- 
out modification^ upon the constitution of a Federal State. The 
debates touching the adoption of impeachment and address, as a 
double method for the removal of Federal judges, pointedly illus- 
trate that fact, as the Convention, by an almost unanimous vote, 
resolved to adopt the former and omit the latter. The record 
is specially clear and direct on that point. When the subject of 
the removal of Federal judges was reached, "Dickinson moved, 
as an amendment to Article XI, section 2, after the words ' good 
behavior,' the words, ' Provided that they may be removed by the 
Executive on the application by the Senate and House of Kepre- 
sentatives.' " [The words of the Act of Settlement are, " but upon 
the address of both Houses of Parliament it may be lawful to 
remove them."] " Mr. Gerry seconded the motion. Mr. Gouver- 
neur Morris thought it a contradiction in terms to say that the 
judges should hold office during good behavior and yet be re- 
movable without a trial. Besides, it was fundamentally wrong to 
subject judges to so arbitrary an authority. Mr. Wilson con- 
siders such a provision in the British Government as less danger- 
ous than here; the House of Lords and House of Commons being 
less likely to concur on the same occasions. Chief -Justice Holt, 
he remarked, had successively offended, by his independent con- 
duct, both Houses of Parliament. Had this happened at the same 
time, he would have been ousted. The judges would be in a bad 
situation, if made to depend on any gust of faction which might 
prevail in the two branches of our Government. Mr. Eandolph 
opposed the motion, as weakening too much the independence of 
the judges. Mr. Dickinson was not apprehensive that the legisla- 
ture, composed of different branches, constructed on such dif- 
ferent principles, would improperly unite for the purpose of dis- 
placing a judge. On the question of agreeing to Mr. Dickinson's 
motion, it was negatived. Connecticut, aye; all the other States, 
present, no."* Thus the attempt to engraft upon our Federal 
Constitution that provision of the Act of Settlement, heretofore 
* Madison Papers, pp. 481-2. 
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eet forth, was rejected with only one dissenting voice. The result 
made it plain at once that there would be no way in which a 
Federal judge could be removed for personal misconduct, not 
amounting to a high crime and misdemeanor, unless that narrow 
and well-defined formula could be supplanted by some other 
phrase wide enough to embrace personal misconduct. In order to 
accomplish that end, in order to make the single process by im- 
peachment in our Federal Constitution as wide as the double 
process of impeachment and address in the English, a proposition 
was made to use the words " to be removable on impeachment for 
and conviction for malpractice and neglect of duty." It being 
agreed that these expressions were too general, they were stricken 
out.* A second attempt to accomplish the same end was next 
made by Mr. Mason, who moved to insert after "bribery," the 
words "or maladministration." "Madison: 'So vague a term 
will be equivalent to a tenure during the pleasure of the Senate.' 
Mason withdrew ' maladministration,' and substituted ' other high 
crimes and misdemeanors against the State.' In the final draft 
the words 'against the State' were omitted, doubtless as sur- 
plusage, and the expressions finally adopted, ' crimes ' and ' mis- 
demeanors,' were words which had a well-defined signification in 
the courts of England and in her colonies, as meaning criminal 
offence at common (Parliamentary) law."-j- 

In rejecting removal by address, and by limiting the im- 
peachment of Federal judges to offences known as "high crimes 
and misdemeanors," that ancient formula was adopted by the 
Convention with the construction which had been given it in the 
English system, for the good and sufficient reason that, without 
such construction, it was meaningless. From the outset, the 
Supreme Court of the United States has held that, when such 
formulas or " terms of art," taken from the English system, were 
incorporated into our Federal Constitution, they carried along 
with them the interpretations which were a part of them. When, 
in Burr's case, Chief- Justice Marshall was called upon to construe 
Article III, section 3, which provides that "treason against the 
United States shall consist only in levying war against them," 
etc., he said: "The term is not for the first time applied to 
treason by the Constitution of the United States. It is a technical 
term. It is used in a very old statute of that country whose lan- 

* Madison Papers, p. 481. f American Law Keview, Vol, 16, p. 804. 
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guage is our language and whose laws form the substratum of 
our laws. It is scarcely conceivable that the term was not em- 
ployed by the framers of our Constitution in the sense which had 
been affixed to it by those from whom we borrowed it." The same 
rule has been followed by the Supreme Court until the present 
day.* It thus appears that, when such immemorial English 
formulas were imbedded in the Constitution of 1787, their his- 
torical meaning and construction went along with them, as com- 
pletely as if such meaning and construction had been written out 
at length upon the face of the instrument itself. If that be true, 
it is self-evident that no subsequent Congressional legislation can 
change in any way, by addition or subtraction, the definitions em- 
bodied in such formulas at the time of their adoption. If the 
term, " high crimes and misdemeanors," could be subjected to a 
new Congressional definition, acts which were such in 1787 could 
be relieved of all criminality, and new acts not then criminal 
could be added to the list of impeachable offences. So obvious is 
that principle that the managers, in the case of Andrew Johnson, 
admitted that " Congress can not define or limit by law that which 
the Constitution defines in two cases by enumeration, and in others 
by classification, and of which the Senate is sole judge." 

Since the foundation of our Federal system, eight impeachment 
trials have taken place under the machinery provided for that pur- 
pose: that of Blount (1798), that of Pickering (1803), that of 
Chase (1804), that of Peek (1830), that of Humphreys (1862), 
that of Johnson (1868), that of Belknap (1876), and that of 
Swayne (1905). Three of these were political and five ju- 
dicial impeachments, as those terms are understood in Parlia- 
mentary law. Leaving the last out of view, for the moment, in 
the four preceding judicial impeachments the House of Eepre- 
sentatives, in drafting its articles, adhered with the greatest 
strictness to the English rule, which provides that the judicial 
acts constituting high crimes and misdemeanors must be com- 
mitted by the judge, on the bench, while in the actual administra- 
tion of justice. In the very first case, that of Judge Pickering, 
who was undoubtedly a drunkard, there was a strong temptation 
to depart from the rule and to charge him with personal mis- 

* See Murray vs. The Hoboken Land Co., 18 How., 272 ; Davidson vs. 
New Orleans, 96 U. S., 97; Smith vs. Alabama, 124 U, S., 465; United 
States vs. Wong Kim Ark, 169 U. S., 649. 
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conduct off the bench. But the men of that day were too familiar 
with the then recent past to attempt such an innovation. On the 
contrary, after charging Pickering with judicial misconduct in 
an admiralty ease, they also charged that he performed certain 
other acts while sitting on the bench under the influence of 
liquor : " being then judge of the District Court in and for the 
District of New Hampshire, did appear on the bench of said 
court, for the purpose of administering justice, in a state of total 
intoxication, produced by the free and intemperate use of inebri- 
ating liquors, and did then and there," etc. Of course no lawyer 
at all familiar with the rules of pleadings would venture to assert 
that Pickering was impeached for drunkenness, as such, in the 
face of the fact that the greatest pains were taken in the drafting 
of the articles to preclude that idea. In the cases against Judges 
Chase and Peck, the charges were likewise limited under the 
English rule to judicial acts performed on the bench, with "a 
malicious and unlawful " intent. While the case of Humphreys, 
who was tried in his absence during the Civil War, should have 
but little weight as a precedent, it gives special emphasis to the 
rule in question, because of its recognition even under anomalous 
conditions. In the first place, Humphreys was impeached for 
treason, and all the acts charged as having been committed off 
the bench fall under that head. Then, strangely enough, he 
was charged with judicial misconduct while sitting on the bench 
of a court of the Confederate States : " In decreeing within said 
State, and as a judge of said illegal tribunal, the confiscation to 
the use of said Confederate States of America of property of citi- 
zens of the United States, and especially of property of one 
Andrew Johnson, and one John Catron." Thus, even in the 
midst of civil war, the idea was dominant that judicial miscon- 
duct must occur on the bench in order to render it impeachable. 

In the case of Judge Swayne, the House of Eepresentatives, 
for the first time in our history, departed from the ancient rule, 
by impeaching a Federal judge for personal misconduct off the 
bench. Twelve articles were exhibited against the respondent, in 
five of which the ancient rule was carefully observed. In Articles 
8, 9, 10, 11 and 12, impeachable offences were properly charged 
under the rule which the Constitution prescribes, that is to say, 
the rule of English Parliamentary law. But, in the first seven 
articles, he was charged simply with personal misconduct, entirely 
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disconnected with the despatch of judicial business on the bench 
between suitors — such conduct as might have subjected him to 
removal by address, if proven, under a system embracing that 
plan of punishment for non-impeachable offences. Upon pleas 
to the jurisdiction to the first seven articles the question was 
squarely presented, whether the acts charged therein constituted 
impeachable crimes, and counsel for the respondent rested their 
contention upon the historical data with which all constitutional 
lawyers are supposed to be familiar. In reply, the managers 
made little, if any, attempt to controvert such data, preferring 
to rest their answer upon an db convenienti argument, whose 
burden was that the construction of the Constitution claimed by 
the defence would, if sound, disclose a grave defect in the Con- 
stitution itself. To employ their own language: "The logical 
conclusion from the contention of respondent's counsel is that, 
no matter how vile any civil officer of the Government may be, no 
matter how great the sum total of the individual items of his 
offending, so long as the offending is not on the bench, or in the 
active technical conduct of his office, the whole power of the 
Government is too weak, the arm of the House of Kepresentatives 
too short, and the judgment of the Senate too puny to reach the 
offender and protect the public from the vile contamination of his 
continued presence in office." Even if that statement, which 
Canon Parrar would have called a " reductio ad horribile," be 
true, it proves absolutely nothing, so far as the point at issue is 
concerned. If there is a defect in the Constitution, resulting 
from the deliberate omission by the fathers of removal by address, 
the only way to cure it is by amendment. Eecognizing that fact, 
Senator Bacon of Georgia, an eminent jurist, the moment the 
Swayne trial ended, introduced the following joint resolution : 

"Kesolved, etc. That the following amendment to the Constitution 
of the United States be proposed to the legislatures of the several 
States, which, when ratified by three-fourths of said legislatures, shall be- 
come and be a part of the Constitution and shall be known as Article 
16 of the Amendments to the Constitution. 

" ' All civil officers of the United States, other than the President and 
Vice-President, shall be removed from office upon the concurrent vote 
of two-thirds of each House of Congress directing the same, on account 
of immorality, imbecility, maladministration, misfeasance, or malfeasance 
in office.' " 

Hannis Taylob. 



